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|. EXECUTIVE SUMMARY

The plight of the Rohingyashas become better known since the startof 2009, in

particular because ofworld-wide media coverageof the case of theso-A Al Tbdah O
peopledh AT T OEOOET C 1T £ EOI AOAAO 1T £ 21 bBFHoafUAO xE
and were subsequenty mistreated there. Despite this new interest in the Rohingya
community, very little work has been done to examine the root causes behind tie

continuous suffering. The Rohingyas are a Muslim minority group residingh North

Arakan State in Western Burma It is estimated that there are approximately 800,000

Rohingyas in Arakan Stateand many hundreds of thousands of Rohingya refugees in

other countries. There are disputes over the historical records, and whether the
Rohingyas are an indigenous group or whether in fact they began entering Burma in the

late 19 century. Eventhe veryl AT A 021 EET CUA8 EAO AAAT AEODC
is taken on these questions, it is undeniable that the Rohingyas exist, and have done so

for decades, as a significant minority group ifNorth Arakan State For many years,the

Rohingyas have been endumg human rights abuses. These violations are egoing and

in urgent need of attention and redress.

Irish Aid provided funding for independent research to be conducted byhe Irish
Centre for Human Rights on the situation of the RohingyasThe content ad views
expressed in the resulting Report by the Irish Centre for Human Rights are entirely
those of the authors.This Report is based on a fadinding mission to the region,
including Burma, as well as on extensive opesource research, andconfidential
meetings with organisations working in the region. Much of the most important
information came from the many interviews conducted with Rohingya individuals in
and around refugee camps in Bangladesh, where they were able to speak more freely
than they canin Burma itself about the violations they had endured and whichhad
caused them to flee their homes

The Report examines the situation of the Rohingyas through the lensf crimes
againg humanity. The Rome Statute of the International Criminal Court and
international criminal law jurisprudence, especially that of thead hoc International
Criminal Tribunals for the former Yugoslavia and Rwanda, are used to provide detailed
and clear legal foundations for the examination. As becomes evident in the individua
chapters, there is a strongprima facie case for determining that crimes against
humanity are being committed against theRohingyas ofNorth Arakan Statein Burma.

Summary of findings

Forced Labour

The prohibition of forced labour constitutes a normof customary international law. The
violation of this prohibition may qualify as an internationally wrongful act giving rise to
Stateresponsibility and, in addition,falls within the definitional boundaries of the crime
of enslavement under the Rome Stats, thereby giving rise to individual criminal
responsibility.

The imposition of forced labour on the civilian population in Burma has been
documentedover many years For more than a decade, it has beenonitored closely by
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the International Labour Organisation. As is the case throughout Burma, the
pervasiveness of forced labour varies throughout the territory ofNorth Arakan State.
The Rohingyas ofNorth Arakan State are one of the groups who suffer most from the
exaction of forced labour.Their location on the BurmaBangladesh border where there
is a strong military presence as well as theestablishment of theNay-Sat Kutkwey Ye
(NaSaKg, have resulted inan even greater burden for the Rohingyasas the security
forces becamea main user of forced latlour in Burma.

Numerous scAAT 1 AA Oi 1T AAT OEI 1 ACAOG6 EAOA Al Ol
North Arakan State and the authorities have used Rohingyas, and no other group, to do
the work. There is constant and eveincreasing discrimination against the Rolngyas; a
situation resulting in increased forced labour. As examined and described in the Report,
forced labour is exacted from the Rohingya population in several forms. These include
portering, building maintenance and construction, forced cultivation ad agricultural
labour, construction and repair of basic infrastructure, and guard or sentry duty.

Individuals so engaged have the possibility of buying their way out of these
various forms of labour by providing weekly compensation, but they may not simp
reject forced labour requests. Failure to provide the number of days of labour ordered
for each household leads to harassment, beatings, killings and other abuses such as the
retributive abuse of family members.

The research and analysis in this Reporstrongly suggest that the crime of
enslavement, as provided for in the Rome Statute, is currently being committed against
the Rohingya population of North Arakan State.

Deportation and Forcible Transfer

Forced displacement of individuals, whether acrss borders or within a State, may give
rise to the offences of deportation or forcible transfer of population, as well as
constituting a violation of freedom of movement. In certain circumstances it may also be
referred to as ethnic cleansingDeportation and forcible transfer are addressed in the
Rome Statute, and their understanding is further developed through existing
jurisprudence.

Forced displacement is a wellecognised phenomenon in Burma generally. The
displacement of the Rohingyas has a long histy, with over 200,000 individuals fleeing
across the border to Bangladesh in 1978, and a larger number again in 199992. A
steady stream of Rohingya refugees into Bangladesh, and other destinations, continues
to this day.

At the heart of this displacenent z and indeed at the heart of many of the other
violations documented in this Report z is the enduring condition of Rohingya
statelessnessand the refusal of the State Peace and Development CoungfbPDC)to
acknowledge and regularizeRohingya citizenship. The Rohingya have experienced
difficulties in obtaining citizenship since the early days of Burmese independenc&he
laws and policies, in particular the 1982 Citizenship Law, are at the heart of a
discriminatory system which leaves the Rohingya ethic minority without citizenship
and subsequently vulnerable to a myriad of violations, including forced displacement.

1C
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Their movement is severely restricted and subjected to a strict licensing system. The
construction of model villages and of military insallations as a result of he heightened
militarization of North Arakan State has involved land confiscation and has further led
to the increased displacement of the Rohingya In addition, rumerous cases of the
wholesale forced relocatiorieviction of Rohingya villages have been documented since
the early 1990s.The manner in which this has occurred isrbitrary, violent and at times
fatal, and is a clear examplef the crime of forcible transfer of populations.Generally,
this forced displacement has beertaused by the creation of intolerable and coercive
conditions, culminating in Rohingyas fleeing across the border to Bangladesh or being
displaced from their homes while remaining within the region.

This Report indicates that these acts may beavidespread and systematicand,
prima facie, amountto the commission of the crimes against humanity of deportation
and forcible transfer of population.With this information at hand, further investigation
by an internationally mandated body will also need to assesswhether the
circumstances point to a policy of ethnic cleansing.

Rape and Sexual Violence

Recent decades have seen increased attention to international crimes involving rape
and sexual violence. This is evidenced in the jurisprudence of internationakiminal
tribunals, and in the Statute of the International Criminal Court. Rape and other forms of
sexual violence can, under the Rome Statute, be grounds for prosecution for crimes
against humanity.

Reports from a wide variety of non-governmental organsations and United
Nations bodies and representativesinclude a common view that rape and sexual
violence is an endemic problem in Burma, especially for ethnic minority women and
girls. Authorities regularly fail to effectively investigate alleged cases ofape, which
leads to the inability of those affectedto obtain redress for violations. Victims, their
families, and witnesses of rape and sexual violence have reported being threatened,
intimidated and physically abused because of their allegation3he research conducted
for this Report, including confidential meetings and interviews of Rohingya refugees in
Bangladesh,ncludes troubling allegations of rape and sexual violence iNorth Arakan
State. The root causes of this type of abuse are numerous. Sonage common
throughout Burma, while others are particularly apparent in NorthArakan State Burma
is a maledominated society where women and girls hold traditional roles and generally
do not enjoy equal status with menRohingya society isalso very consevative. In this
context, Rohingya women and girls are vulnerable to genderbased discrimination,
which can lead tosexual violence and rape.

The significant military presence in North Arakan Stateseemsto be a prominent
cause of the prevalence of rapend sexual violence. In addition to genderbased
discrimination and the militarisation of North Arakan State, the perpetration of sexual
violence crimes and raps against Rohingya girls and womerirequently appears to be
linked to racial discrimination. It appears that Rohingya women and girls inNorth
Arakan State have been victims of rape and sexual violence, frequently at the hands of
soldiers and NaSaKa members. Testimonies gathered for this Report include cases in
which multiple female members of famlies z sisters, mothers and daughterg were all
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raped or sexually attacked. The rapes and sexual violence carried out by the military,
NaSaKa forces, and sometimes the police, appear to go beyond isolated, random, and
individual circumstances. The regulaity of their occurrence, thecontext in which they
occur 7 e.g. during forced labour or in military bases- and the impunity of the
perpetrators, all invite the conclusion that these acts together with the other offences
committed against the Rohingyas provide prima facie evidence of crimes against
humanity under the Rome Statute.

Persecution

The above violations do not occur in isolation. For example, rape and sexual violence
occur during forced labour or when women are left alone because the men haleen
taken for labour. Moreover, these violations appear to be directed in particular against
the Rohingya minority, as part of a general discriminatory approach. Consequently,
there arises a concern that the Rohingya minority are victims of the offencef o
DAOOAADOOEIT T 8 51 AA @ersédatibro adaris e iatéhhotedadd sever® O
deprivation of fundamental rights contrary to international law by reason of the identity

of the group or collectivityd 8

In addition to the above detailed offences, aumber of other violations appear to
be committed against the Rohingyas. Arbitrary detention is a frequent occurrence, often
accompanied by extortion and demands for bribes. The research and interviews
conducted for this Report also reveal that these detdions are often found to be in
AT TTAAQGETT xEOE -Gtizeh st@ds Bkl 1thg Obstactes derivéd from it,
such as, for example, the travel permit system. As such, these detentions appear to
target the Rohingya minority in a discriminatory manner.Similar concerns are raised
with regard to murder, torture, and other ill-treatment. Whilst the Burmese regime has
been criticised for the prevalence of impunity for these violations throughout Burma,
once again, in NorthArakan State the Rohingyas appeato be singled out for such abuse
on account of their ethnic minority status.

Other acts also contribute to the apparent persecution of Rohingyas. One of the
lessrecognised violations concerns the severe marriage restrictions imposed on the
Rohingya mnority. These marriage restrictions are an insidious violation of human
rights with far-reaching and grave consequences. The field mission conducted for this
Report has revealed that the current marriage restrictions and the severe consequences
for non-compliance are amongst the main reasons why Rohingyas flé¢orth Arakan
State. The restrictions prevent families from living together and result in unregistered
children growing up as individuals with no social and legal status. Extortion and
detention are oten associated with the marriage restrictions. The Rohingya minority
are also exposed to widespread restrictions on their freedom of religion, including
obstacles with respect to the maintenance of mosques and schools, which has a further
detrimental impact on their right to education.

The many violations documented throughout this Report are clearly intertwined.
Linking them is the fact that their commission is widespread and systematic and
committed with discriminatory intent, i.e. because of the ethnicracial and religious
make-up of the Rohingyacommunity. Each category of violation is linked to the
discriminatory policies of the SPDC. From forced labour and rape to forcible
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displacement and marriage restrictions, theRohingyas are targeted for abuse a
account of their minority status. In the absence of the most basic freedoms, resulting in
destitution and frequently death, hundreds of thousands oRohingyashave been left
with no option but to flee their homes for the relative safety of neighbouringlates.
Taken together and in context, the offences committed against the Rohingya minority
appear to present a case for the crime against humanity of persecution.

Conclusions

This Report finds that there is a reliable body ofevidence pointing to acts
constituting a widespread or systematic attack against th&ohingyacivilian population
in North Arakan State. These appeato satisfy the requirements under international
criminal law for the perpetration of crimes against humanity. After being hounded for
decades, it is time that adequate attentiome givento the plight of the Rohingyas. The
root causes of the situation of the Rohingyas must be further assessed, as failure to do
so will undoubtedly lead to ableak future for this ethnic minority group. People
committing, allowing, aiding and abettingthese crimes must beheld accountable.The
international community has a responsibility to protect the Rohingyas, to respond to
the allegations of crimes against humanity, and to ensure that violations anchpunity
do not persist for anothergeneration.
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[l. Introduction

The Rohingyas are a Muslim minority group residingn the
Arakan State inBurma. Arakan St is located on the western
coast of Burma; it shares its border with the Chin State to the|
north, and to the east with the Magway, Bago and Ayeyarwady
Divisions. A range of mountains on the northeast physically
separates the Arakan State from the rest durma. Arakan is also
bordered by the Bay of Bengal to the west and by Banglades
(Chittagong Division) to the northwest. The Naf River, a long
AOOOAOU T &£ AOIOTA TT1U Ox1 EH
Bazar District of Bangladesh (on the western bk of the river)
from Arakan (on the eastern side). It is estimated that there are
800,000 Rohingyas in Arakan, constituting 25% of the
population. The Rohingyas reside mainly in North Arakan State
(in the townships of Buthidaung, Maungdaw and Rathedaung)
and comprise 80% of the population there. A large number of
Rohingyas live outside Burma, including over 200,000 in
Bangladesh.

A. Background of the Report

1. Context and Framework of the Report

The project leading to this Report was initiated at a time when the plight of the

Rohingyas in North Arakan State wasnot well known and had been overlooked for

years, despite allegations of serious human rights violations. During the first months of

this project, the OT OU 1T £ OEA 21 EET CUA OAT AO Bty Bl Ad (
concerned over a thousand Rohingyas who had fled Burma by boat, as has been
frequent practice in recent years following the rainy season when the sea becomes

more navigable. It was repored that hundreds of the Rohingyas had been towed back

out to sea by Thai authorities and left to die, while others were detained in Thailand.

This created a new interest, placing the situation of this ethnic group on the agenda of

the international community. Much of the attention and the condemnations, however,

were short-l EOAA AT A &£ AOGOAA 11 OEA OOAAOGI AT O 1 4
Thailand, rather than on the root causes of the situation in Burma itselfAt the

beginning of 2010, Bangladeshi law efforcement agencies have been pushing back
unregistered Rohingyas into Burma and arresting others for immigration offencesThis

1C.Lewa, EA | OAEAT 001 EAAOR O51 OACEOOAOAA 21 EET CUA 2AEDOCA
$EOPI AAAT AT & AT, Availablela®th:Oivw pucnmalibrarg.org/docs08/Bangladesh -

Crackdown.pdfl OEUOEAEAT O &£ 0 (0i Al 2ECEOOh O30A0AI AGO AT A
AT A 30A00A ET "aAdilape& AAOES | ¢cmpmnh
http://physiciansforhumanrights.org/library/documents/reports/stateless _-and-starving.pdf at 6; MSF,

O6EI T AT O #OAAEAT x1 &OAT O (OiI AT EOAOEAT #OEOEO &£ O 51 04
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also was the object of some media attentiorit is within this context that the present
Report was written, at a time when awareness has been raised and interest created
Nevertheless, stillmore needs to be done to provide an hilepth examination of the
human rights violations of the Rohingyas by the Burmese authorities.

Irish Aid provided funding for independent research to beconducted by the Irish
Centre for Human Rights on the situation of the Rohingyas. The content and views
expressed in the resulting Report by the Irish Centre for Human Rights are entirely
those of the authors.The project leading to thisReport was estabished to research and
examine the situation of the Rohingyas in the NortlArakan State in Western Burma,
with an aim to a better understanding of the reasons behind their continuous flightin
establishing the Rohingya project, the Irish Centre for Humanights set out to: (i)
examine the root causes behind the flight of the Rohingya@i) assess thehuman rights
violations committed against the group in North Arakan, (iii) establish whether the
violations could be said toamount to international crimes. h light of this it was agreed
at the outset that the Report would focus on the situation of the Rohingyas in North
Arakan State and notthose in the countries of refuge even if treatment of the latter can
sometimes also amount to human rights violationdt was decided that the examination
of the situation of the Rohingyas would not only be based upon extensive research, but
also on a factfinding mission with the participation of a professional criminal
investigator, meetings with organisations on the grand and interviews with Rohingya
victims and witnesses of human rights abuses. This field component was added to
ensure that the Report would be based on firsthand investigation and include new
information.

The material gathered for theReport identified a wide range of human rights
violations against the Rohingyas in NorthArakan State and provided a prime example of
the long-acknowledged indivisibility of all human rights. The material clearly
documented violations of the civil and polfical rights of the Rohingyas,including
violations of: the right to life, the prohibition of torture, prohibition of forced or
compulsory labour, due process rights freedom of movement the right to marry and
found a family, and freedom of religion. The information alsaconfirmed that violations
of economic, social and cultural rights were omoing. Theyinclude violations of the
right to work and to enjoy just and favourable conditions of work the right to
education, and the right to adequate standards of living, incluithg adequate food. The
examination of this situation clearly showed that the deprivation of one type of right
was commonly affecting the others. The myriad of violations also appesd to be
occurring in a context of racism and general discrimination againghe Rohingyas. The
research and factfinding mission indicated that discrimination (including statelessness
and denial of citizenship) was in actual fact a crossutting issue at the basis of most
violations.

The facts examined clearly showed that hunrarights violations are committed
against the Rohingyas, and that the cases documented were not isolated acts. The
preliminary findings indicated that these violations are part of a protracted situation
involving policies of discrimination and persecutionagainst this group. In comparison

available athttp://www.msf.org/msfinternational/invoke.cfm?objectid=EQ031C39E -15C5-FO0A-
2553C745B3E620C5&component=toolkit.report&method=full_html&mode=viw.
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with violations occurring elsewhere in Burma, many of the abuses appeared to be more
prominent in the case of the Rohingyas in NorthArakan State. Many additional
violations were specific to the Rohingyas. Duringhe meetings conducted as part of this
Report, it was stated more than once by individuals working for international
organisations, that the level of abuse against the Rohingyas is amongst the worst they
have seen in relation to all their international experiencenot only in Burma. With this
body of reliable material indicating that the Rohingya minority endure a daily life of
gross and systematic human rights violations, the Irish Centre for Human Rights elected
to examine the situation of the Rohingyas through #lens of crimes against humanity.

The totality of the abuses suffered by the Rohingya minority cannot be
encapsulated in a single report. Nonetheles# the following chapters ofthis Report, a
number of the issuesidentified through the research andfact-finding mission as being
amongst the worst that this group has to endurgare examined In addition to providing
a short background on the Rohingyas (Ch. Il) and presenting the legal framework for
this study (Ch. Ill), theReport addresses the followng issues: Enslavemenand forced
labour (Ch. IV) rape and sexual violence (Ch. Vjleportation and forcible transfer of
population (Ch. VI) and persecution, including the abovementioned acts as well as
torture, murder, arbitrary detention, the imposition of arbitrary taxation and extortion,
marriage restrictions and the denial of freedom of religion (Ch. VII). Many of the abuses
and issues raised with regard to other minorities and in Burma generally are relevant to
the situation of the Rohingyas. Accalingly, each chapter includes a presentation of the
facts, a discusson concerningthe situation of the Rohingyas, and thiss placedwithin
the context of Burma as a whole. A legal section provides an explanation of the
applicable international law, and alegal analysis of the factual findings provides an
assessment of whether these circumstances point to the perpetration of acts
enumerated in the Statute of the International Criminal Court, and coultte said to
amount to crimes against humanity. The conabkions consider the overall situation, and
examine whether there are enough grounds to assert that crimes against humanity are
currently beingcommitted against the Rohingyas in NorttArakan State.

2. Methodology and Obijectives of the Report

The idea forthe project leading to this Report stems from an initiative by Guy Horton, a
human rights activist who has long been associated with Burma. This project was
undertaken with the aim of investigating and providing an assessment of the human
rights situation of the Rohingyas in North Arakan State. Tmnplement its mandate the
Irish Centre for Human Rights established a research unit composed of Prof. William
Schabas (Director of the Irish Centre for Human Rights), Ms. Nancie Prudhomme
(Project Manager and Resarcher), and Mr. Joseph Powderly (Project Researcher). The
research unit also carried out consultancies with a number of external experts. The
Report was built around preliminary meetings, extensive opersource research, and on
a four-week factfinding mission in Burma, Thailand and Bangladesh.

The opensource research was carried out by the project researchers under the
supervision of Prof. Schabas. The research examined and analysed existing material on
the situation of the Rohingyas, ranging from histacal information on their background,
through to reports by the few international and nonrgovernmental bodies that had
occasion to address this issue. To gain further information that was not in the public
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domain, numerous confidential meetings were heldwith individuals from several
organisations working on the ground in NorthArakan State. In addition to further first-
hand insight from those in a position to know, these meetings also provided the
researchers of thisReport access to confidential documerdtion, further supporting the
findings. Many of the sources used cannot therefore be exposed by name in this Report,
for fear of reprisal or of jeopardising their work. All confidential information is,
however, recorded and can be verified. All the resealt; meetings, and documentation
provided a clear picture of the situation. However, the strongest and most troubling 7
information came, as expected, from the multitude of testimonies gathered from
individual members of the Rohingya minority.

During the first phase of the project, meetings were organised in London at the
Law Department at Middlesex University, a project affiliate. The first meeting took place
at the end of 2008. The following persons participated in the meeting: Project
researchers from te Irish Centre for Human Rights, representatives of Middlesex
University, Guy Horton, Chris Lewa (Rohingya expert and Coordinator of The Arakan
Project), and Ben Rogers (East Asia Team Leader, Christian Solidarity Worldwide). A
subsequent meeting took plae at the beginning of 2009 and included the participation
of: Nurul Islam (President of the Arakan Rohingya National Organization (ARNO)),
OAOGAOAT [T AIi AAOO 1T &£/ OEA 21T EET CUA ATi1 O1 EOUN
researchers, and Middlesex Universityaffiliates. The meeting with these experts
provided invaluable knowledge on the situation of the Rohingyaand filled potential
gaps in the opensource research. These consultations also supplied essential
information for the organisation of the factfinding mission and allowed the researchers
to assess their preliminary findings.

A four week factfinding mission was cartied out in Thailand, Burma and
Bangladesh by theproject® researchers, both of whom are international lawyers
specialising in human ridhts, humanitarian law, and international criminal law, andwho
have also undertaken specialised training in investigation of international crimes. For
the period of the mission in Bangladesh they were joined by Mr. John Ralston, Executive
Director of the Institute for International Criminal Investigations and former Chief of
Investigations at the International Criminal Tribunal for the former Yugoslavia and for
the UN Independent Commission of Inquiry for Darfur. Mr. Ralston led the mission in
Bangladesh, he longest part of theoverall mission, during which most of the interviews
were conducted and testimonies gathered. The fadinding mission conducted over 70
interviews with victims, witnesses and other individuals in possession ofrelevant
information on the situation of the Rohingyas in NorttArakan State.

The factfinding mission was undertaken under a number of constraints, most
notable beingthe geographical remoteness of NortlArakan State and the fact that the
Burmese authorities have blocked aczss to the area. Most foreigners are not given
official permission to visit North Arakan State and only few international non
governmental organisations and UN bodies have field presence there. Most if not all
organisations officially have a humanitarian as opposed ta monitoring, mandate and
they all work under the constant scrutiny of the Burmese authoritieslnternational
organisations are generally unable to publicly discuss the situation and provide details
of on-going human rights violations or irternational crimes for fear that they would no
longer be allowed access to the region or country, which would both jeopardise their
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mission and deprive the population of muckneeded assistance. The situation for local
organisations is similar and, in actul fact, the publication of highly controversial
material would not only compromise their work but could also be extremely dangerous
for the individuals involved. These obstacles presented challenges for the gathering of
information, and the work for the Report had to be planned appropriately and with
caution.

The mission in Thailand included meetings with international norgovernmental
organisations, the participationat a round table discussionaddressing the pushback at
OAA 1T £ OEA 21 EE=hQnwdlAas Wokki sdsSondwlth EnhtisALéwa, the main
international Rohingya expert and Coordinator of the Arakan Project. The second phase
of the mission was in Burma. Due to the restrictions, it was not possible to conduct the
research in North Arakan Stae itself. Instead, the mission focused on holding
confidential meetings in Rangoon (Yangongnd gathering further information from
individuals working with, and on issues related to, the situatiorof the Rohingyas. The
meetings in Burma did not include tle participation of local workers, so as not to place
them at the very real risk of harsh reprisal. The bulk of the fadinding mission was in
Bangladesh. It included meetings with representatives of international and regional
organisations, and with humanrights and humanitarian workers. Interviews were also
conducted with leaders of the Rohingya community in Bangladesh, with representatives
of Kaladan Press, and a representative of the Rakhine community.

The interviews with refugees and asylum seekers camlucted in Bangladesh
constituted the main component of the facfinding mission; they provided a wealth of
further information and evidence of the severe abuses these individuals have suffered.
Hundreds of thousands of Rohingyas have fled to Bangladeshpast decades, and many
thousands are living there in a variety of formal refugee and makeshift camps. The
Rohingyas interviewed came mainly from four locations. These were the Kutupalong
and Nayapara refugee camp@ x I | £A£ZEAEAT AAI B mahdgedtby tEed O
Bangladeshi government,and which together house 28,000 refugees The third
location was the makeshift camp surrounding the Kutupalong official camp, where an
estimated 20,000unregistered Rohingyas are now livingwithout basic amenities. The
fourth location was the Leda settlement, where Rohingyas from the Teknaf squatter
camp were relocated with the support of the European Commission. By travelling to
these locations, it was possible to have access to Rohingya communities who were in
turn able to speak with less fear of reprisal than those in Burma.

The Report was written on the basis of this body of material and under the
supervision of Prof. William Schabas, author of several authoritative books in the area of
international criminal law and an acknowledged international authority in the field The
objectives of this Report are many Firstly, while a number of humanitarian
organisations have detailed knowledge of the human rights violations committed
against the Rohingyas, this mateal often remains unpublished. The organisations
working on the ground are unable to publicise their information for fear of jeopardising
their ability to work in Burma. This Report hopes to place the plight of the Rohingyas in
plain sight and expose the eggious violations they endure on a daily basis, so that
ignorance of their situation cannot be an excuse for inaction by the international
community. Secondly, some of the organisations seeking to provide humanitarian
assistance to the Rohingyas in Burm&angladesh and elsewhere often do not have the
legal expertise or resources to undertake an assessment of the wide range of issues and
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violations committed against the Rohingyas. Yet, these organisations need such an
assessment as they cannot raise andl@cate resources for their work with this group
without evidence of the need for it. This Report attempts to provide such detailed
information and a better understanding of the situation of the Rohingyas. Thirdly,
governments require objective and indepeent analysis of the circumstances behind
the on-going Rohingya flight, in order to inform their relevant policies. This ranges from
foreign policy issues in their dealings with Burma, to domestic policy with regard to the
acceptance and resettlement of Rongya refugees. ThisReport seeks to provide such
analysis and assistgovernments in making these decisions. Finally, and most
importantly, this Report hopes to alert the international community to the desperate
situation of the Rohingyas and the internabnal crimes being committed against them,
and to spark action toaddress what is currently a situation of total impunity, 2

While this Report focuses on the Rohingyas in NortArakan State, other recent
reports and studies have highlighted a wide range fodisconcerting patterns of
violations throughout Burmag? all of which are unlikely to be resolved if left to the
Burmese authorities. ThisReport hopes to complement these other initiatives, as it is
only through concerted and joint action by the internatonal community that these
abuses are likely to be brought to an end, that the victims receive redress, and those
responsible be held accountable.

B. Background on the Rohingyas

1. Terms Used and Administrative Structures

Burma or Myanmar? Arakan or Rak hine State?

In the wake of the 1988 student uprising, the State Law and Order Restoration Council
[SLORC] (as itwas called ther), established the Commission of Inquiry into the True
Naming of Myanmar which led directly to the adoption of the Adaptation dExpressions
Law. This law stated that:

4EA A@DOAOGOEITT OSTEIT 1 £ O00i A6 AT A OEA A@bPOAC
0" 00i AGAs Ai T OAET AA ET AQEOOEIC 1 AxO AT AAOGAA EI
OOAOOEOOOAA Au OEA A@DPOAOGOEI I o051 EI 1 I £ - UA
respectively4
2 For earlier reports which provide an overview of the situation of human rights of the Rohingyas in North
! OAEAT 30AO0Ah OAA 1i1AOOU )i OAOI AGETTAI j1)dgh O-UATIA
$ATEAAGHh 131 poTmnmu¥cOEitl Al- AR Al 1) TTORA QION AT 2ECEO
2APOAOCOET T h S$SEOAOEIEIAOCEIT AT A %OETEA #1 AATOEI C EI !IC

33AA £l O ET OOAT AA )1 OAOT AGET T AT (OI AT 2ECEOO #1 ETEA A
available athttp://www.law.harvard.edu/programs/hrp/documents/Crimes _-in-Burma.pdf,

FIDH, ALTSEAN OOT A AT A " OOI A , AxUAOOGSE #1 O1 AET h O)1 OAOT AOGET 1
UrgentNeedf O A #1 i i EOOET 1 alafabl¢ dthitds@ifidh.ofgdMETpdi/aub8.pdf

i TAOGOU )1 OAOT AGET T Al h O#OEI A0 AcAavdilabeat( Oi Al EOU ET %A
http://www.amnesty.org/en/library/info/ASA16/011/2008/en N [/ @A OA 001 "1 11T 0O0AI EAI
" 001 A3 avajlabe gt h
http://www?2.law.ox.ac.uk/opbp/OPBP%20_%20PILPG%20Burma%20Report%20April%2008.pdf

4 Permanent Committee on Geographical Name&n Introduction to the Toponymy of BurmgOctober

2007), at 5,available athttp://www.pcgn.org.uk/Burma%200907.pdf .
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The move by SLORC to effectively reconstruct the identity of the nation within the
international community was a manifestation of their drive to prove their domestic

dominance. The name change applied to all major English terms f@ny state division,

townships zone, township, town, ward, village tract or village, or the name of any river,
OOOAAT h &£ OAOOh 5 $LORG dbgelTthat ith® us& @ié ord ABusnad
corresponded toO " A [whidh only referred to the majority ethnic group. The use of

O- UAT 4 whigh in reality is simply the literary form of the spoken word Bamad 7

would, in their view, be more representative of the ethnic diversity of the country. The

name change has naturally been the subject of significant controversit was almost
immediately accepted by the United Nations; however, a number of states including the

USA, the United Kingdom and Ireland have refused to acknowledge the change and
continue to refer to the State as @urmad. In justifying this position, the United States

Department of State has consistently commented th&ome members of the democratic

opposition and other political activists do not recognize the nhame change and continue

0 OOA OEA TAI A O"O0Oi Aos /00 1T £ ®@é&BBI 00 A
T OAOT 1T AT O 1 EE A x&hd UKOGDAebhmedt" h@sOsimiladly statedhat

0" OEOAET 60 DHITEAU EO O1 OAZEAO O1 " OOiI A OAC
changed the name toMyanmardET pwypw8 " OO0I AdO AAI T AOAAU 1]
form OO O Adtause they do not accept the legitimacy of the unelected military

OACEI A AT A OEOO OEAEO OECEO Ol 7ATEiARepok OEA 1
supports this position and will refer to all place names in their prel989 form. Similarly,

the official name of Arakan State is Rakhine State but the term commonly used by the
Rohingya community remains@Arakang, and is accordingly employed in thiReport.

Rohingya z A Disputed Term of Reference

2 AEAOAT AA O OEA - 001 Ei @ohrigyasd . AOOBET OABAIOT £
somewhat contentious issue in Burma Arakan was formerly known as
Rohang/Roshang/Raham.The Rohingya name identies the Muslims of Arakan as

natives of Rohang or of Arakan. Henc&Rohingyadis synonymouswith G\rakanese or

(Rakhined The ethnic majority Rakhine fundamentally reject any suggestion that the
Rohingyasshould be considered an ethnic group withbona fidehistorical roots in the

region; indeed, theRakhinescontend that they only encountered the word@Rohingyad

in the 1950s during the time of the Mujihid movement. A similar view is held by the
Arakanese Muslims resident outside of Maungdaw, Buthidaung an&athedaung
townships, who did not support the independence and irredentist claims made by the
Rohingyas on a numbe of occasions since Burmese Independence in 1948he

21T EET GUA AT i1 Ol EOU OAEAAO OEA AOCOi AT O OEAO
1950s and contend that this is an ancient term that was used much before the Burmese
Independence® However, it is ckar that the Muslims resident in North Arakan who

5 Quoted in M.W. CharneyA History of Modern Burma(Cambridge. Cambridge University Press, 2009) at

172-173.

651 EOAA 30A0AO $APAOCOI AT O T £ 30A0AR " OOARG 1"MAOWABD ' O
available athttp://www.state.gov/r/pa/ei/bgn/35910.htm .

7& 1T OAECT O #1101 11 xAAl OE | AEE Mlaiabl®dt OO1 Aqg #1 01 60U (Y1 &I O
http://www.fco.gov.uk/en/travel -and-living-abroad/travel -advice-by-country/country -profile/asia -

oceania/burma/ .

8) T OO0PDPI OO0 T &£ OEEO AOCOi AT O O Aife véERDIarEdf odefof theA &8 " OAE
, AT COACAO 3bi EAIT ET O Eshtic'Résentcherl % teprifit€dAng 2003} 18QASw v

Bulletin of Burma Researclavailable athttp://web.so as.ac.uk/burma/Comparative%20Vocabulary.PDF
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prefer to be designated@Rohingyadas opposed to®urmese Muslinbhave developed a

culture and language (a mixture of Chittagonian, Burmese, Hindi and English) which is
absolutely unique to the regiont It EO AA1 &6 OEAO OEA OAOI 021 E
identifier for this group and will be used throughout this Report.

Administrative Sructures

It is necessary at the outset to give some idea of the nature of the administrative
structure within North Arakan State (and applying to Burma generally). The current
regime has referred to itself as the State Peace and Development Council, or SPDC, since
1997. The administrative structure in place is intended to insure that the SPDC is
present at all levels of Burnese society. The chief SPDC official in Arakan is the Western
Commander who has responsibility over all military and general administrative issues

in the State The administrative structure fans out below him in the following way: (i)
District Peace and DOAT | i AT O #1 O1 AEl j$0%$#QqQ xEEAE Al
districts z Sittwe, Maungdaw, Kyaukphyu and Thandwe; (i) Town Peace and
Development Council (TPDC) which oversees the 17 townships within the four districts;
and finally (iii) the Village Peace ad Development Council (VPDC) which administers
each of the village tracts that make up the townships. In terms of military structures,
Arakan is formally divided into three regions, Southern Arakan, Kyauktaw and
Maungdaw-Buthidaung-Rathedaung.

2. Brief Hi storical Background to the Rohingyas

In order to fully understand the intractable nature of the situation of theRohingyasof

North Arakan State, it is essential to get a sense of the historical and contemporary

social and political context in which theirnarrative is located. Burma has a rich ethnic

i ETT OEOU bpi DOl AGEIT xEOE OEA AT 01 OOU80O OAOA
1989) from their respective ethnic populations, i.e. Shan, Kachin, Chin, Kayin, Kayah,

Mon, and Rakhine. These states preduonately occupy the border regions with the

central plains z home to the majority Burman peoplez being separated into seven
Divisions. Ethnic minority populations account for roughly 30% of the Burmese
population, with the Burman occupying the majority paition. The Rohingyas are
overwhelmingly concentrated in the three North Arakan townships of Maungdaw,
Buthidaung and Rathedaung. It is impossible to cite a definitive figure in terms of their
number, but it is believed that roughly 800,000Rohingyasare resident in these three
townships. The interCAT AOAOQET T Al b QdhiogyddA Aj A EA EOGRAO OA A
essentially selfidentifying term which has been discussed aboveh North Arakan State

has been consistently denied by successive Burmese regimes. TRohngyas
themselves state that they are an indigenous Burmese ethnic group descended from the

first Muslim inhabitants of Arakan who arrived in or around the 9 century. According

to Moshe Yegar, whose works have been considered authoritative for some tintee

arrival of the Rohingyasin Arakan was precipitated by the development of trade routes

through the Bay d Bengal and the Andaman Séa.

AO 108 4EEO AOOEAI A Z£EO0O0OO DPOAI EOEAA ET pxww OOAO OEA
-AET T T AAAT O - 001 EIl OYOAOOI AA AO ' OAEAT h AAI1 OEA AT Ol
9 M.YegarBetween Integration and Secessi: The Muslim Communities of the Southern Philippines,

Southern Thailand, and Western Burma/MyanméMaryland. Lexington Books, 2002) at 19.
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Arakan sits ona line dividing Islamic and Buddhist Asia. TheRohingyasreflect
this geographic reality and are arethnic mix of Bengalis, Persians, Moghuls, Turks and
Pathans. The majority ethnic group in Arakan is the Buddhist Rakhine. In this respect
Martin Smith has commented that:

f)YO EO EIi DI OOAT O Oi OOOAOO8BOEAO ' OAEAT EOOAI &£
the problems of this territory are not simply internal problems between local

Muslims and Buddhists but also between Arakanese Buddhists, known as

Rakhines, and the central government in RangodA.

Questions surrounding the historical presence of Muslimgé Arakan lie at the heart of

the present situation of the Rohingyas to the extent that two diametrically opposed
OAOOGET T O 1T &£ OEA OACEI T80 EEOOI OU EAOA Ai AoOcC
isolation, the whole crisis is overshadowed by a conipte absence of reliable
anthropological or social field research, which means that different sides continue to
circulate z or even inventz OAOU AE AZFEAOAT O OAOOEI T OufthE OEA O
Report will not attempt to categorically reconcile hese competing histories, but rather

the primary objective of this section is to provide a basic, accepted introduction to the
Rohingyasas a minority group within Arakan State.

Successive Burmese regimes have refused to recognize tRehingyasas an
ethnic minority in North Arakan. In 1992, the then Minister for Foreign Affairs U Ohn
Gyaw declared:

In actual fact, although there are 135 national races in Myanmar today, the-so

called Rohingya people are not one of them. Historically, there has never begn

021 EET CUAd OAAA ET - UAIT-Wiyartnar3VEar ik A820EA EEOOO I'T
people of Muslim faith from the adjacent country illegally entered Myanmar

Naing-Ngan, particularly Rakhine State. Being illegal immigrants they do not

hold immigration papers like other nationals of the country?2

However, this statement and others like it utterly distort verifiable historical fact.

Generations ofRohingyascannot simply be labeled illegal economic migrants. Arakan

was an independent kingdom until it was conquered Y the BurmeseKing Bodawpaya

in 1784, and at times up to that point had also occupied southern parts of modern
Bangladeshi3 There were evidently strong ties, both economic and military, between

the Kingdom of Arakan and its Bengali neighbour. Yegar statésE AOh Of £AYOT I OE
of the sixteenth until the middle of the eighteenth centuries, Muslims served in the

" OO0i AOA AOI UR CATAOAI 1 U ET OHMe Réhidyald COA O/
attach great importance to the reign of the ArakarKing Naramekhla, who in tribute to

the support he receivedfrom the BengaliKing Ahmed Shah of Gaur, ordered that he and

.8 31 EOEh O4EA - 001 EIi O21 EET CUAOGG T £ "O0i Adh 0APAO A
Nederland, 11 Decembr 1995, at 2 (on file with authors).

11 |bid., at 1.
12 Press Release of Minister for Foreign Affairs, U Ohn Gyaw, 21 February 1992.
B8 ,AxAh O4EA 21 EET CUAd &1 OAAA -ECOAOQOEITT AT A 30AO0AI A

Studies, Jadavpur biversity, Calcutta, February 2001 (on file with authors).
14 Yegar,Between Integration and Secession: The Muslim Communities of the Southern Philippines, Southern
Thailand, and Western Burma/Myanmar, supnaote 9 at 20.
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his successors adopt Muslim honorific> During this period there were significant
population flows between Chittagong and Arakan. However, withhe annexation of
Arakan by the BurmeseKing Bodawpaya in 1784, the Muslim influenceon the
administration of the region was significantly reduced. Having been deposed by
Bodawpaya, the Arakanes&ing Thamada fled to Britishcontrolled Bengal and pleaded
for assistance. In the ensuing yearsa protracted armed conflict along the
Bengal/Arakan border eventually precipitated the first AngleBurman War of 182425.
With the signing of the Yandabo Treaty in 1826, Arakan formally fell under the control
of the British, giving rise to a massive wave of Bengali (Indian) immigration into Arakan.
The statement of former Foreign Minister Gyaw quoted above is indicative of the
importance that the present(and indeed pas} regimes have placed on the 1824 war. As
far as they are concerned, this conflict would open the gates to British colonial
domination and is the only reason theRohingyasare present in Arakan today. As Smith
states:

[T]he date of 182425 and British colonization have become embedded in the

Burmese govern AT 08O [ ET A xEOE OACAOAO O OEA - 0601 EI
historic rights of Muslims to residency in Arakan. That there were Muslim

inhabitants in Arakan before 1824 is not in dispute; the argument is over their

ethnicity and numbers z and the starting point of the present troubles must

therefore be dated to the advent of British rules

The largescale influx of Indians into Arakan in the years of British rule led to
significant tension, and frequently violence, between ethnic communities. Flash-points
in this communal tension were frequentz anti-Indian riots broke out in 1930-31 and
1938 z and often resulted in loss of life. Throughout the Japanese occupation of Burma
during World War 11, the Rohingyas remained loyal to the British, who promised to
reward them with their own independent Muslim State, andhey were thus seen as
standing in the way of the Burmese independence movement, led by General Aung San,
who had struck an independence deal with the Japane&e.During the Japanese
occupation which lastedfrom 1942-1945, it is estimated that up to 500,000 Indians and
Muslims fled Burma for the relative safety of British controlled territory:

Some were clearly following in the footsteps of the British government, but

others allege that they were brutally cA OAA 1T 6O AU T AOGET T Al EOOO 1T £ |
Burma Independence Army. Thousands are reported to have died of starvation,

disease or during sporadic military attacks in one of the darkest but least

reported incidents in modern Burmese history!®

In the years folowing the war, the Rohingya leadership expressed both independence
and irredentist aspirations and went as far as to appeal to the President of the newly

5.8 31 EOEh O4EA -O0O0I EI O21 EEIT GCGUAOGS 1T £ "O0OI Adh 0ADPAO A
Nederland, 11 December 1995, at 3 (on file with authors).

16 |bid., at 4.

74EA &)$( EAO AT i1 AT OAA OEAO Orf OYI1 hédsedfdE s ban 001 Ah (
100,000 inhabitants to more than one million, as a result of a deliberate policy of relocating Muslim and

Hindu Indians in the East. This largescale arrival of Indians led to the first communitarian tensions,

worsened by the econb EA OAAAOGuprario@Bat® ) $ ( h

18 For an excellent overview of the independence struggle see generally, M. SmBhrma: Insurgency and

the Politics of Ethnicity (London. Zed Books, edn., 1999) atPart I.

3] EOEh O4EA - 001 Ei slpeahdell, &#0A006 1 £ " O00i Adh
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establishedStateof Pakistan for incorporation into East Pakistan. Smith comments that, .
OOEEO TI0ONHAGHAT AT U 1 OEAO8 AddyGgAverhreehtdl AttitudeE A D OA
Ol xAOAO OEA 21 EET CUAOd OEAU EAA OEOAAOAT AA
claims that the RohingyasA OA OEIl Bl U A&l OA E diig ArOsécedin® frod+ A1 A d
the Union of Burma.

Burma successfully gained independence in 1948, but this only gave rise to
increased political violence throughout ethnic minority regions of theState which
continue to rage to the present day. The British Government did not follow through on
its purported promise to establish an independent Muslintatein the territory of North
Arakan, resulting in the establishment of a Mujahid movement which demanded
autonomy within the Union of Burma. During the democratic era spanning from
ET AAPDAT AAT AA ET pwty O1T 'ATAOAI A 7EI
status of the Rohingyasgradually improved. In 1961, the U Nu government signed a
series of ceasefire agrements with Mujahid groups and created the Mayu Frontier
Administration Area (MFA) covering the Maungdaw, Buthidaung and Western
Rathedaung districts. The MFA was controlled directly from Rangoa and offered a
certain amount of autonomy to Rohingyadominated areas. However, with General Ne
7TET 60 OOAWAYOOKDA PApec AT A OEA EIiI BT OEOEIT 1 £
31T AEAT EOIi 6h OEA - &! xAO AERdihgyadwadreignitedin OEA T E
earnest:

(@]
O\

Under General Ne Win, human rights abuses artie coercion of the civilian

population z including forced labour and forced relocationsz became almost

routine in many ethnic minority regions of the country, especially under a

AOAATTEAT T EIEOAOU 1 DPAOAGEIT EITIxT AO OEA 06&i O
intent to the strategic hamlet operation of the USA in Vietnam. Significantly, it

has been the use of such brutal tactics as these in Arakan that many Muslim

leaders claim has been the main cause of the dramatic flight of several thousand

Muslim inhabitants from Burma on two different occasions in the past twenty

years2!

The 1974 Constitution granted Arakan statehood withirthe Union of Burma. However,

in a conscious policy decision, Arakan was given the official title of Rakhine State. In

1977 Ne Win insigated Operation Nagaminj King Dragord ,Qwhose aim was to
OOAOOOET EUA AAAE ET AEOEAOAT 1 EOEIT C EI OEA
accordance with the law and taking actions against foreigners who have filtered into the

AT O1T OOU 22BNhile A€ dperatibhdvas purportedly nationwide, in Arakan it acted

as a vehicle for the commission of extreme violence against tfhingyas As outlined

in considerable detailin chapter VI belowon the crime against humanity of deportation

or forcible transfer of population, Operation Nagamirled to the mass exodus of some

200,000 Rohingyas across the BurmaBangladesh borderz® By the end of 1979,

20 Smith, Burma: Insurgency and the Politics of Ethnicjtyupranote 18 at 41.

231 EQER 6001 Ei 021 E Blp@ible Otat 8l Fa& ah iGdddth/sidy of the history of

the Rohingya to 1962 see, M. Yegdrhe Muslims of Burma: A Study of a Minority Gro@@iesbaden. Otto

Harrassowitz, 1972).

22 Statement by the Ministry for Home and Religious Affairs, 16 November 1977, quoted in Human Rights

7AOAE j(27qh O4EA 21 EET CUA - OO0I1 EIi O %l AET C A #UAI A 1/
23 See Chapter VI (Deportation or Forcible Tmasfer of Population).
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following an international outcry, the majority of those who had fled had returned;
however, the conditions a the ground would continue to deteriorate.

In 1982, Ne Win passed the now notorious Citizenship Law (also examined in
detail in chapter VI), which effectively made it impossible for the Rohingyasto be
recognized as full Burmese citizens, placing themmithe relative legal limbo that is
statelessness. Following the democracy uprisings of 1988, Ne Win gave way to the so
called State Law and Order Restoration Council or SLORC, controlled by Senior General
Than Shwe. The express objective of SLORC was siggully to get the country iro a
state of readiness for democratic elections to be held in 1990. Interestingly, the
Rohingyas, despite the majority not having full citizenship were allowed to both run and
vote in these now infamous elections. However, in Bu1990 SLORC declared that a
T ACETTAT ¢Cci1 OAOT i AT O OF AA 1T AA Au s$Ax 1 01CcC
Democracy Party (NLD) would not take office, and instead a constituent assembly
would be formed in order to draft a new constitution under which freshelections could
take place.

The refusal of SLORC to hand over power to the democratically elected NLD
government unsurprisingly provoked country-wide protests. The SLORC needed a
diversion: they chose theRohingyas?* North Arakan State was rapidly miliarized for
the allegedaim of both quelling the Rohingya insurgency movemerg which consisted
for the most part of a few hundred guerilla fighters operating under the banner of either
the Rohingya Solidarity Organization (RSO) or the Arakan Rohingya IslamFront
(ARIF) z and securing the BurmaBangladesh border.

In 1992, the Nay-Sat Kutkwey Ye (NaSaKawas established.The NaSaKas a
border security force consisting of members of the police, Military Intelligence, the
internal security or riot police (known as Lon Htein), customs officials, and the
Immigration and Manpower Department?> It operates in North Arakan State, and, as
will become clear from the factual findings of this Reportt is the primary perpetrator
of crimes against theRohingyas Therapid increase in the military presence in North
Arakan gave rise to an intensification of oppressive tactics against tHRohingyas The
situation was such as to precipitate a second mass exodus across the BuBangladesh
border. As is discussed in chapr VI below, between May 1991 and March 1992
approximately 270,000 Rohingyas O1 OCEO OA&E£OCA EI OEA #1 @61
Bangladesh. The United Nations High Commissioner for Refugees (UNHCR) established
a series of camps to address the needs of fleeiRghingyas By 1996, a large proportion
had been repatriated to North Araka@® and the UNHCR continued to maintain only two
campsz the Nayapara and Kutupalongcampsz which together contain approximately
28,000 Rohingya refugees.

#"g , ETI OT AOh O$EOA ©ODHIENT AQU I PAECE A OR All | Gér Edsiesel OO O O,
Economic Review, ® ! OCOOO0 pwwp8 3AA Al OITh &)S$(h O"~OOi Ad 2ADPOA
#1 AAT OET C supranote YABATpdh (27h O4EA 21 EET CU - GapraEi 09 %l Al

note 22 at 12.

25 Al, supranote 2 at 5.

%Forann-AADOE AQAI ET ACETT T &£ AT 1001 OAOOEAO OO0
2ADOAOCOEI T h $EOAOQEI ET AOET 1 sugrdndte 19D EATEAA (#4 7ARA
Muslims: Endinga @ A1 A 1 Aupasdted20.06 h

eJeo)| AE
I

o1 6
Y

)
K

26






